ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
REPEALING, RENUMBERING AND AMENDING, AMENDING, REPEALING AND
RECREATING, AND CREATING RULES

The Wisconsin Natural Resources Board proposes an order to repeal NR 714.07(5) and 726.05(2)(d); to
renumber and amend NR 726.05(3)(a)4.e. tog.; to amend NR 722.09(2)(a), 726.02(1), 726.05(2)(a),
(b)(intro.), 3.(intro.) and 4. and (c), (3)(intro.) and (a) 3. and 4.(intro.), a. to d., (4)(intro.), Appendix Ain ch.
NR 726 (intro.) and Table 1 in ch. NR 749; to repeal and recreate NR 726.05(title), (1), (2)(am), (8) and
(9); and to create NR 700.03(28m), 726.03(1m) and (3), 726.05(2)(a)2. to 5., (b)6., (3)(a)4.e. and (b)4.
and 726.05(10), relating to the use of deed restrictions and deed notices for the closure of environmental
remediation cases, and the implementation of a geographic information system registry of closed
remediation sites for properties with residual soil contamination that exceeds, at the time of case closure,
generic or site-specific residual contaminant levels as determined under ch. NR 720.

RR-09-01

Analysis Prepared by the Department of Natural Resources

Statutory authority: Section 227.11(2)(a), Stats.
Statutes interpreted: Sections 292.11 and 292.31 and ch. 160, Stats.

The amendments to ch. NR 726 that are included in this rule package specify the fact situations in
environmental remediation cases in which deed restrictions are to be required as a condition of case
closure. The amendments also provide that deed restrictions or deed notices may be required if
department staff determine that there are site-specific circumstances that make a deed restriction or
notice necessary to adequately protect human health or safety or the environment. For remediation
cases that fall within the categories specified in this rule, additional remediation or monitoring would be
required if the person responsible for the hazardous substance contamination wanted to achieve case
closure without a deed restriction.

After the effective date of these rule changes, the amendments in this rule package will also require sites
that are closed with residual soil contamination that exceeds generic or site-specific residual contaminant
levels (as determined under sections NR 720.09, 720.11 and 720.19) to be included in the Department’s
geographic information system registry of closed remediation sites (“the GIS registry”). Responsible
parties are required by the amended rules to send letters to affected landowners to notify them that there
will be residual soil contamination on their property after the case is closed. Also, the fee schedule that is
found in Table 1 of ch. NR 749 is amended to add an additional fee of $200 for adding these sites to the
GIS registry. Because the listing of a site on the GIS registry will give notice to the public of closed sites
with residual soil contamination, this rule package repeals s. NR 714.07 (5), which had previously

required responsible parties to publish a legal notice in a local newspaper whenever they proposed to use
a performance standard to address residual soil contamination. Other related changes to chs. NR 700
and 726 are included to define the terms “industrial land use” and “right-of-way,” to specify the contents of
the required deed instruments, and to make the rules that were recently adopted to implement a
groundwater GIS registry consistent with these new soil GIS registry rules.

SECTION 1. NR 700.03 (28m) is created to read:

NR 700.03(28m) “Industrial land use” means the utilization of a parcel of real estate for
manufacturing operations that use machinery and mechanical power to produce products or senices,
including electrical power, or for a senice business that provides storage facilities, product distribution or
maintenance or repair senices for machinery.




Note: Examples of industrial land uses include manufacturing and assembly plants; warehouses;
scrap salvage operations; foundries and forging plants; metal pressing, stamping and spinning plants;
electrical generating plants and electrical substations; slaughter houses and meat processing plants;
fertilizer and pesticide packaging plants; bottling plants; wholesale bulk fuel storage and distribution
facilities; railroad yards; and businesses that sell and repair motor \ehicles, recreational vehicles,
transportation containers or construction machinery and equipment.

SECTION 2. NR 714.07 (5) is repealed.

SECTION 3. NR 722.09 (2)(a) is amended to read:

NR 722.09 (2)(a) Soils. +—Contaminated soil shall be restored in compliance with the
requirements of ch. NR 720.

SECTION 4. NR 726.02 (1) is amended to read:

NR 726.02 (1) This chapter applies to the closure of all cases where response action, other than
immediate action, is taken at a site, facility or portion of a site or facility that is subject to regulation under
s.292.11 or 292.31, Stats., regardless of whether there is direct involvement or owersight by the
department, except that this chapter does not apply where the department determines under ch. NR 708
that no further action is necessary, or where the site is classified as a simple site and the responsible
party chooses to follow the simple site process outlined in s. NR 700.11 (1).

SECTION 5. NR 726.03 (1m) and (3) are created to read:

NR 726.03 (1m) “GIS registry” means the department’s geographic information system registry
of closed remediation sites.

NR 726.03 (3) “Right-of-way” means the strip of land over which railroad tracks run, or within
which a public street or highway has been constructed, regardless of whether the strip of land is owned
by the railroad or the entity that maintains the public street or highway. For the purposes of this chapter,
a “right-of-way” includes corridors created by dedication, by the granting of an easement and by the
acquisition of fee title.

SECTION 6. NR 726.05 (title) and (1) are repealed and recreated to read:

NR 726.05 (title) Requests for case closure. (1) The agency with administrative authority to
owersee the remediation of the site or facility may grant case closure under this section, conditioned upon
compliance with the applicable requirements of sub. (8), if the fees required by ch. NR 749 have been
paid and it has been documented, in the case close out report that is submitted to the agency in
compliance with the requirements of sub. (3), that all applicable public health and environmental laws,
including chs. NR 700 to 724 and 749, havwe been complied with, or where ch. NR 140 enforcement
standards are the only standards that are exceeded, that the criteria in sub. (2)(b) are satisfied.

SECTION 7. NR 726.05 (2)(a) is amended to read:



NR 726.05 (2)(a)(title) General requirements for case closure requests. 1. Arequest for case
closure shall be submitted in writing on a case summary and close out form supplied by the department
agency with administrative authority over the site and shall be accompanied by a case close out report
documenting that the-applicable public health and environmental laws, including chs. NR 700 to 746
where—applicable, have been complied with, or, where ch. NR 140 enforcement standards or-preventive
actionlimits are the only environmental standards exceeded, that the criteria in par. (b) are satisfied.

Note: Copies of the WDNR case summary and close out fermsform for sites over which the
department has administrative authority may be obtained from any regional office of the department, or by
writing to the Department of Natural Resources, Bureau for Remediation and Redevelopment, P.O. Box
7921, Madison, Wisconsin 53707. The WDNR case summary and close out form (form 4400-202) may
also be obtained from the publications section of the department’s remediation and redevelopment
internet site at http://www.dnr.state.wi.us/org/aw/rt/.

SECTION 8. NR 726.05(2)(a)2. to 5. are created to read:

NR 726.05(2)(a)2. For sites with groundwater contamination that exceeds ch. NR 140
enforcement standards at the time that case closure is requested, all properties within or partially within
the contaminated site boundaries, including all public street and highway rights-of-way and railroad rights-
of-way, shall be entered onto the department’s GIS registry. For those sites, responsible parties shall
submit the following items, for each property within or partially within the contaminated site boundaries,
other than public street or highway rights-of-way or railroad rights-of-way, in a groundwater GIS registry
attachment to the case close out report:

a. A copy of the most recent deed which includes the legal description of each property, except
that, in situations where a buyer has purchased property under a land contract and has not yet received a
deed, a copy of the land contract which includes the legal description shall be submitted.

Note: Rights-of-way will not be listed as separate properties on the department’s GIS registry.
Howewer, contaminated public street and highway rights-of-way and railroad rights-of-way will be
identified with the associated source property. Site location maps, that show the location of all
contaminated rights-of-way in relation to the source property and in relation to the boundaries of
groundwater contamination exceeding NR 140 standards, are required to be submitted as part of the
case close out report and will be included in the GIS registry.

b. A copy of the certified survey map or the relevant portion of the recorded plat map for those
properties where the legal description in the most recent deed or land contract refers to a certified survey
map or a recorded plat map.

c. The parcel identification number for each property, if the county in which the property is
located uses parcel identification numbers.

d. Geographic position data for each property in compliance with the requirements of s. NR
716.15 (2)(k), unless this information was previously submitted to the agency with administrative authority
for the site as part of the site investigation report, or unless the agency with administrative authority has
directed that the responsible party does not need to provide geographic position data for a specific site.

Note: Geographic position data for properties can be found by using the department's GIS
registry that is available on the internet at http://gomapout.dnr.state.wi.us/org/at/et/geo/gwur.



3. For sites with soil contamination that exceeds generic or site-specific residual contaminant
levels as determined under ss. NR 720.09, 720.11 and 720.19 at the time that case closure is requested,
the properties within or partially within the contaminated site boundaries, including all public street and
highway rights-of-way and railroad rights-of-way, shall be entered onto the department’s GIS registry. For
those sites, responsible parties shall submit the following items for each property within or partially within
the contaminated site boundaries, other than public street or highway rights-of-way or railroad rights-of-
way, in a soil GIS registry attachment to the case close out report:

a. A copy of the most recent deed which includes the legal description of the property, except
that, in situations where a buyer has purchased property under a land contract and has not yet received a
deed, a copy of the land contract which includes the legal description shall be submitted.

Note: Rights-of-way will not be listed as separate properties on the Department’s GIS registry.
Howewer, contaminated public street and highway rights-of-way and railroad rights-of-way will be
identified with the associated source property. Site location maps, that show the location of all
contaminated rights-of-way in relation to the source property and in relation to the boundaries of soil
contamination exceeding generic or site-specific residual contaminant levels as determined under ss. NR
720.09, 720.11 and 720.19, are required to be submitted as part of the case close out report and will be
included in the GIS registry.

b. A copy of the certified survey map or the relevant portion of the recorded plat map for those
properties where the legal description in the most recent deed or land contract refers to a certified suney
map or a recorded plat map.

c. The parcel identification number for each property, if the county in which the property is
located uses parcel identification numbers.

d. Geographic position data for each property in compliance with the requirements of s. NR
716.15 (2)(k), unless this information was previously submitted to the agency with administrative authority
for the site as part of the site investigation report, or unless the agency with administrative authority has
directed that the responsible party does not need to provide geographic position data for a specific site.

Note: Geographic position data for properties can be found by using the department's GIS
registry that is available on the internet at http://gomapout.dnr.state.wi.us/org/at/et/geo/gwur.

4. If there is residual soil contamination in a public street or highway right-of-way or a railroad
right-of-way that exceeds generic or site-specific residual contaminant lewvels for soil as determined under
ss. NR 720.09, 720.11 and 720.19, or ch. NR 140 enforcement standards for groundwater, the
responsible party shall give written notification of the presence of the residual soil or groundwater
contamination from the responsible party’s source property that remains within the public street or
highway right-of-way to the clerk of the town and county, or \illage or city where the right-of-way is
located, and the municipal department or state agency that is responsible for maintaining the public street
or highway, and written notification of the presence of the residual soil or groundwater contamination from
the responsible party’s source property that remains within the railroad right-of-way to the railroad that
maintains the railroad right-of-way.

5. For sites where waste was generated during the response action and was stored or treated
on-site, all the waste shall be handled and disposed of in accordance with applicable state and federal
laws before a case closure request is submitted.

SECTION 9. NR 726.05(2)(am) is repealed and recreated to read:
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NR 726.05(2)(am) Specific agency requirements. 1. For sites where the department has
administrative authority to oversee the remediation of the site, the case close out fee and, if entry on the
GIS registry is required under par. (a) 2. or 3, the fee or fees listed in ch. NR 749 for adding a site to the
department’s GIS registry shall be submitted to the department with each case closure request.

2. For sites contaminated with petroleum products discharged from a petroleum storage tank for
which the department of commerce has administrative authority under s. 101.144, Stats., and sites for
which department of agriculture, trade and consumer protection has administrative authority under s.
94.73, Stats., that are required by par. (a) 2. or 3. to be entered onto the department’s GIS registry, the
fee or fees listed in ch. NR 749 for adding a site to the department’s GIS registry shall be submitted to the
department before a case summary and close out form and a case close out report are submitted to the
agency with administrative authority over the site. For these sites, a case closure request may not be
considered complete until proof of payment of the required fees has been entered onto the department’s
bureau for remediation and redevelopment tracking system, which is available on the department’s
internet site.

Note: The department’s bureau for remediation and redevelopment tracking system can be
found on the internet at http://gomapout.dnr.state.wi.us/org/at/et/geo/gwur.

Note: “Petroleum storage tank” is defined in's. 101.144 (1)(bm), Stats., to mean “a storage tank
that is used to store petroleum products together with any on-site integral piping or dispensing system.”
The term “petroleum storage tank” does not include a pipeline facility.

SECTION 10. NR 726.05 (2)(b)(intro.) is amended to read:

NR 726.05 (2)(b)(intro.) For hazardous—substance discharge-sites with groundwater
contamination that exceeds ch. NR 140 enforcement standards-orpreventive—actionlimits at the time that
case closure is requested, including sites contaminated with petroleum products discharged from a
petroleum storaqe tank that are eligible for closure under chs. NR 746 and 726, the responS|bIe party may

case close out report to the agency W|th admlnlstratNe authorltv for the S|te that documents that all of the

following criteria are satisfied, if applicable:

SECTION 11. NR 726.05 (2)(b) 3. (intro.) and 4. are amended to read:

NR 726.05 (2)(b) 3. (intro.) AfteThe groundwater plume margin is stable or receding, and after
case closure, groundwater contamination exceeding ch. NR 140 preventive action limits will not migrate
beyond the boundaries of any property that falls into either one of the following categories:

4. If there are ch. NR 140 enforcement standard exceedances on property
, the owner of each property with ch.
NR 140 enforcement standard exceedances -be included-on-the department’'s geographic

it : . ol - .
arty—

arty

. other than the owners of public_street or highway rights-of-way,
railroad rights-of-way or properties owned by the responsible party, shall be sent a letter that contains the
standard provisions in Appendix A, at a minimum. In _addition, a fact sheet supplied by the department,
that describes the use of natural attenuation as a final remedy, shall be enclosed with all letters that are




sent to satisfy the requirements of this subdivision. The responsible party shall send these letters via
certified mail, return receipt requested, or priority mail with signature confirmation, and shall submit
written proof of the date on which the letters were received in a groundwater GIS reqistry attachment to
the case close out report. _If the letters are sent via priority mail with signature confirmation, the
responsible party may use the signature waiver option if the responsible party has reason to believe that
the owner of the property may refuse to sign for the letter. The date of receipt of these letters shall be at
least 30 days prior to the date on which the agency with administrative _authority completes its review_of
the case close out report, unless all of the affected property owners waive their right to comment within 30

days on the proposed case close out and copies of the waivers are submitted to the agency with
administrative _authority.

Note: Copies of the department’s fact sheet on the use of natural attenuation as a final remedy
may be obtained from any regional office of the department, or by writing to the Department of Natural
Resources, Bureau for Remediation and Redevelopment, P. O. Box 7921, Madison, Wisconsin 53707.

SECTION 12. NR 726.05 (2)(b) 6. is created to read:

NR 726.05 (2)(b) 6. Except for ch. NR 140, all applicable public health and environmental laws,
including chs. NR 700 to 724 and 749, have been complied with.

SECTION 13Z. NR 726.05 (2)(c) is amended to read:

NR 726.05 (2)(c) For cases that have been closed conditioned upon the recording of a
groundwater use restriction, the responsible party may, at any time after groundwater contaminant
concentrations fall below ch. NR 140 preventive action limits, apply for unconditional case closure and
may request that the department—agency with administrative authority for the site issue an affidavit that
can be recorded at the county register of deeds office to give notice that the previously recorded
groundwater use restriction is no longer required. The responsible party may also apply for an exemption
under s. NR 140.28 if concentrations fall below ch. NR 140 enforcement standards and the appropriate
criteria under s. NR 140.28 are met. Once an exemption is granted under s. NR 140.28, the responsible
party may apply for unconditional case closure and may request that the department-agency with
administrative authority for the site issue an affidavit that can be recorded at the county register of deeds
office to give notice that an exemption has been granted under s. NR 140.28 and that the previously
recorded groundwater use restriction is no longer required.

SECTION 14. NR 726.05 (2)(d) is repealed.

SECTION 15. NR 726.05 (3)(intro.) is amended to read:

NR 726.05 (3)(intro.) In order to demonstrate that the-applicable public health and environmental
laws have been complied with, and to provide information on the location and nature of any residual
contamination at the site, the person who is requesting case closure shall provide—the department with
submit all of the following information, that is applicable, as attachments to the case close out report, in
the order and format that is specified in this subsection:

SECTION 16. NR 726.05 (3)(a) 3. is amended to read:

NR 726.05 (3)(@) 3. Where the department agency with administrative authority for the site has
required groundwater quality sampling to be conducted, results from 4 successive quarterly rounds of
sampling demonstrating-to demonstrate compliance with either the applicable requirements of ch. NR 140
or the requirements of sub. (2)(b). The samples shall be taken from monitoring wells constructed in




accordance with ch. NR 141. The depadtment-agency with administrative authority for the site may
approve an alternative monitoring program designed to show whether groundwater quality standards
have been met.

SECTION 17. NR 726.05 (3)(a) 4. (intro.), a., b,. c., and d. are amended to read:

NR 726.05 (3)(a) 4.(intro.) ing— ati j j .
appheat—ren—fer For S|tes Where groundwater exceeds any ch NR 140 enforcement standard—m—the—erder

the tlme that case closure is requested aII of the followrnq mformatron shaII be mcluded as a qroundwater
GIS reqistry attachment to the case close out report, following the information required in sub. (2)(a) 2., 3.

and 4., and the site shall be included in the geographic—information-system department’s GIS registry—of
closed remediation-—sites:

a. A site location map which-that outlines all properties within the contaminated site boundaries
on a United States geographic survey topographical map or plat map in sufficient detail to permit the
parcels to be located easily. This map shall identify the location of all municipal and potable wells within
1200 feet of the site. This map shall be to scale and may not be any larger than 8.5 by 14 inches, except
that if the map is submitted in electronic form in portable document format (“pdf’), readable by the adobe
acrobat reader, the map may be larger.

b. A map of all contaminated properties within the contaminated site boundaries, showing
buildings, roads, property boundaries, contaminant sources, utility lines, monitoring wells and potable
wells. This map shall also show the location of all contaminated public street and highway rights-of-way
and railroad rights-of-way in relation to the source property and in relation to the boundaries of
groundwater contamination exceeding ch. NR 140 enforcement standards. This map shall be to scale and
may not be any larger than 8.5 by 14 inches, except that if the map is submitted in electronic form in
portable document format (“pdf’), readable by the adobe acrobat reader, the map may be larger.

c. Atable of the most recent analytical results from all monitoring wells, and any potable wells for
which samples have been collected, with sample collection dates identified. Shading and cross-hatching
may not be used on data summary tables unless prior approval is obtained from the department.

d. Anisoconcentration map of the contaminated properties within the contaminated site
boundaries, if such a map has-been-generated was required as part of the site investigation report. An
isoconcentration map should include the areal extent of groundwater contamination exceeding ch. NR
140 preventive action limits and the areal extent of groundwater contamination exceeding ch. NR 140
enforcement standards, with the groundwater flow direction indicated, using the most recent data, with
sample collection dates identified. This map shall be to scale and may not any larger than 8.5 by 14
inches, except that if the map is submitted in electronic form in portable document format (“pdf’), readable
by the adobe acrobat reader, the map may be larger.

SECTION 18. NR 726.05 (3)(a) 4. e. tog. are renumbered NR 726.05(30(a)4.f. to h., and as
renumbered, are amended to read:

NR 726.05(3)(a)4.f. geologic cross-section gene —required

that includes the vertical extent of
residual contammatlon in soil and groundwater, the location and extent of the source of the
contamination, isoconcentrations for all groundwater contamination exceeding ch. NR 140 preventive
action limits that remains when case closure is requested, water table and piezometric elevations,
location and elevation of geologic units, bedrock and confining units, if any. This mapgeologic cross-
section shall be to scale and may not be any larger than 8.5 by 14 inches, except that if a geologic cross-
section is submitted in electronic form in portable document format (“pdf’), readable by the adobe acrobat
reader, it may be larger.




g. A statement signed by the responsible party affirming that certifies-he or she believes that the

legal descriptions - —are
complete-and-accurate for all of the properties within or partially within the contaminated site’s boundaries
groundwater contamina exceeds exceeding ch. NR 140
enforcement standards, case . other than public street or highway

rights-of-way or railroad rights-of-way, have been submitted to the agency with administrative authority for
the site, either_as an attachment to the site investigation report or as part of the groundwater GIS reqistry
attachment to the case close out report.

h.
lande owners _of land

case . as required by sub. (2)(b) 4., and a copy of all written notifications that are
required to be sent under sub. (2)(a) 4. in cases where there is residual contamination in a public street or

SECTION 19. NR 726.05 (3)(a) 4. e. is created to read:

NR 726.05 (3)(a) 4. e. A table including, ata minimum, the previous 4 water level elevation
measurements from all monitoring wells, with the date measurements were made. If free product is
present at the site, it shall be noted in the table. A groundwater flow map, representative of groundwater
movement at the site, shall be included. If groundwater flow direction varies by more than 20 degrees
owver the history of water level measurements at the site, 2 groundwater flow maps showing the maximum
variation in groundwater flow direction shall be submitted.

SECTION 20. NR 726.05 (3)(b) 4. is created to read:

NR 726.05 (3)(b) 4. For sites where soil contamination exceeds generic or site-specific residual
contaminant levels as determined under ss. NR 720.09, 720.11 and 720.19 at the time that case closure
is requested, all of the following information shall be included in a soil GIS registry attachment to the case
close out report, and the site shall be included in the department’s GIS registry:

a. A site location map that outlines all properties within the contaminated site boundaries on a
United States geographic survey topographic map or plat map in sufficient detail to permit the parcels to
be located easily. This map shall be to scale and may not be any larger than 8.5 by 14 inches, except
that if the map is submitted in electronic form in portable document format (“pdf’), readable by the adobe
acrobat reader, the map may be larger.

b. A map of all contaminated properties within the contaminated site boundaries, showing
buildings, roads, property boundaries, contaminant sources, utility lines, monitoring wells and potable
wells. This map shall also show the location of all contaminated public street and highway rights -of-way
and railroad rights-of-way in relation to the source property and in relation to the boundaries of sail
contamination exceeding generic or site-specific residual contaminant lewvels as determined under ss. NR
720.09, 720.11 and 720.19. This map shall be to scale and may not be any larger than 8.5 by 14 inches,
except that if the map is submitted in electronic form in portable document format (“pdf’), readable by the
adobe acrobat reader, the map may be larger.



c. Atable of the analytical results showing results for all contaminants found in pre-remedial
sampling and in the most recent soil sampling, with sample collection dates identified. Shading and
cross-hatching may not be used on data summary tables unless prior approval is obtained from the
department.

d. A map that shows the location where all soil samples were collected and identifies, with a
single contour, the horizontal extent of each area of contiguous residual soil contamination that exceeds
generic or site-specific residual contaminant lewvels, as determined under ss. NR 720.09, 720.11 and
720.19, within the contaminated site boundaries. These maps shall be to scale and may not be any
larger than 8.5 by 14 inches, except that if the map is submitted in electronic form in portable document
format (“pdf’), readable by the adobe acrobat reader, the map may be larger.

e. A geologic cross-section showing the vertical extent of residual soil contamination that
exceeds generic or site-specific residual contaminant lewvels as determined under ss. NR 720.09, 720.11
and 720.19, if one was required as a part of the site investigation report. If there is groundwater
contamination on the site that exceeds any ch. NR 140 enforcement standard in addition to residual soil
contamination, one geologic cross-section may be submitted to show the vertical extent of both soil and
groundwater contamination. These geologic cross-sections shall be to scale and may not be any larger
than 8.5 by 14 inches, except that if these geologic cross-sections are submitted in electronic form in
portable document format (“pdf’), readable by the adobe acrobat reader, they may be larger.

f. A statement signed by the responsible party affirming that he or she believes that legal
descriptions for all of the properties within or partially within the contaminated site’s boundaries that have
soil contamination exceeding generic or site-specific residual contaminant levels as determined under ss.
NR 720.09, 720.11 and 720.19, at the time that case closure is requested, other than public street or
highway rights-of-way or railroad rights-of-way, have been submitted to the agency with administrative
authority for the site, either as an attachment to the site investigation report or as part of a soil GIS
registry attachment to the case close out report.

g. A copy of all written notifications that are required to be sent under sub. (2)(a) 4. in cases
where there is residual contamination in a public street or highway right-of-way or a railroad right-of-way.
SECTION 21. NR 726.05 (4)(intro.) is amended to read:

NR 726.05 (4)(intro.) The department-agency with administrative authority over the site may not

close a case under this chapter if, at any time in the future, the remaining level of contamination is likely
to:

SECTION 22. NR 726.05 (8) is repealed and recreated to read:

NR 726.05(8)(a) The following shall be required for case closure at all sites, including sites
contaminated with petroleum products discharged from petroleum storage tanks that are eligible for
closure under chs. NR 746 and 726, where applicable:

1. All monitoring wells and boreholes installed during any response action taken for the site shall
be abandoned and documented as abandoned in accordance with s. NR 141.25, except for specific wells
that the agency with administrative authority over the site approves of retaining until sampling is no longer
required.

2. If there is residual soil contamination at the time of case closure, the final closure letter shall
state that any soil that is excavated in the future from an area that had residual soil contamination at the
time of case closure shall be sampled, analyzed, handled and disposed of as a solid waste in compliance
with applicable state and federal laws.



3. Any other condition for case closure that is necessary to protect public health, safety or
welfare or the environment may be required.

(b) A deed restriction that complies with sub. (9) shall be signed and recorded for the property
within 90 days after conditional case closure is granted in the following situations, including sites closed
under chs. NR 746 and 726 unless the sites are specifically exempted:

1. If a property has been classified as industrial under s. NR 720.11 (1) and soil contamination
on the property has only been remediated to the industrial residual contaminant lewvels in Table 2 in's. NR
720.11 or to a site-specific residual contaminant level that has been determined based upon industrial
land use exposure assumptions, a deed restriction shall be signed and recorded that restricts the use of
that property to an industrial land use until non-industrial soil cleanup standards are achieved in the future
through natural attenuation or additional remediation, and requires that any soil that is excavated in the
future from an area that had residual soil contamination at the time of case closure shall be sampled,
analyzed, handled and disposed of as a solid waste in compliance with applicable state and federal laws.

2. If a building or other structural impediment at a site or facility has prevented the completion of
an investigation to determine the degree and extent of residual contamination, a deed restriction shall be
required as a condition of case closure. The deed restriction shall include a description of the general
location of the residual contamination and shall require the property owner to notify the agency with
administrative authority over the site and then conduct an investigation of the degree and extent of
residual contamination at such time that the removal of structural impediments makes the formerly
inaccessible contamination accessible. If residual contamination is found at the time that the structural
impediments are removed, the contamination shall be addressed in compliance with applicable state and
federal laws.

3. If there is residual soil contamination beneath a building or a cap, such as concrete or asphalt
pavement, or composite cap, or within an engineered containment structure, that exceeds generic or site-
specific residual contaminant levels based on protection of groundwater as determined under ss. NR
720.09 and 720.19, which would pose a threat to groundwater if the building, cap or containment
structure were removed, a deed restriction shall be required as a condition of case closure. The deed
restriction shall include a description of the residual contamination and the location of the building, cap or
containment structure, and shall require the property owner to take any steps necessary to ensure that
the building, cap or containment structure will function as intended, to protect the groundwater, as
required by the applicable performance standard. The deed restriction shall also require the property
owner to maintain and repair or replace the building, cap or containment structure with a structure of
similar permeability until such time as further investigation demonstrates that the concentration of
contaminants no longer exceeds generic or site-specific residual contaminant lewvels that protect the
groundwater, as determined under ss. NR 720.09 and 720.19, and require that any soil that is excavated
in the future from an area that had residual soil contamination at the time of case closure shall be
sampled, analyzed, handled and disposed of as a solid waste in compliance with applicable state and
federal laws.

4. If a soil cover, cap or engineered containment structure must be maintained in order to
prevent direct contact with contaminated soil within 4 feet of the ground surface that exceeds generic or
site-specific residual contaminant levels as determined under ss. NR 720.11 and 720.19, a deed
restriction shall be required to ensure that the soil cover or cap, such as concrete or asphalt pavement, or
a composite cap, or engineered containment structure will be repaired and maintained until it is no longer
needed. The deed restriction shall include a description of the residual contamination and the location of
the soil cover, cap or engineered containment structure, and shall restrict the use of the land where the
soil cover, cap or engineered containment structure is located to ensure that the soil cover or cap will
function as intended, to prevent direct contact, as required by the applicable performance standard. The
deed restriction shall also require the property owner to maintain and repair or replace the soil cover, cap
or engineered containment structure until such time as further investigation demonstrates that the
concentration of contaminants no longer exceeds generic or site-specific residual contaminant lewvels that
protect human health from direct contact, as determined under ss. NR 720.11 and 720.19, and requires
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that any soil that is excavated in the future from an area that had residual soil contamination at the time of
case closure shall be sampled, analyzed, handled and disposed of as a solid waste in compliance with
applicable state and federal laws.

(c) A deed restriction or deed notice may be required as a condition of case closure in situations
other than those listed in par. (b) if department staff, in cases where the department has administrative
authority to oversee the remediation of the site, or staff of the department of commerce or the department
of agriculture, trade and consumer protection, in cases where these agencies have administrative
authority, determine that there are site-specific circumstances that make a deed notice or deed restriction
necessary to adequately protect human health or safety or the environment.

SECTION 23. NR 726.05(9) is repealed and recreated to read:

NR 726.05(9) Deed restrictions and deed notices that are required as a condition of case closure
shall be drafted in compliance with all of the following requirements:

(&) The document shall be drafted as an affidavit in the format required by s. 59.43 (2m), Stats.

(b) The property’s legal description shall be typed onto the form or a copy of the legal description
shall be attached and incorporated by reference.

(c) The document shall be signed by the property owner or owners, and their signatures shall be
notarized.

SECTION 24. NR 726.05 (10) is created to read:

NR 726.05 (10) If closure is conditionally granted under this section, responsible parties shall
submit to the department with administrative authority over the remediation of the site or facility copies,
showing the recording information added by the register of deeds office, of any required deed restriction
or deed notice that has been recorded as a condition of closure, and documentation that all other closure
conditions have been satisfied, within 120 days after conditional closure is granted.

SECTION 25. Chapter NR 726 Appendix A (intro.) is amended to read:
Appendix A All letters sent to landowners whose property has groundwater contamination that

exceeds ch. NR 140 enforcement standards at the time that case closure is requested shall contain the
following provisions, at a minimum, in order to satisfy the requirements of s. NR 726.05 (2)(b) 4. and

3)@ 4. 9.

SECTION 26. Table 1in ch. NR 749 is amended to read:

TABLE 1-FEE SCHEDULE

Type of Letter or Assistance Statutory Citation Fee
Tax Cancellation Agreement $s.75.105 (2) (d) and 292.55 $ 500
Negotiated Agreements s.292.11 (7) (d) 2. 1000
Off-site Letters s.292.13 (3) 500
Lender Assessments 5.292.21 (1) (c) 1. d. 500
Negotiation and Cost Recovery s.292.35 (13) (a
General Liability Clarification Letters s. 292.55 500
Lease Letters — Single Properties s. 292.55 500
Lease Letters— Multiple Properties s.292.55 1000

Case Close-out Actions by the Department

11



under ch. NR 726;® 5.292.55
-_Cases with no groundwater
contamination exceeding ESs 750
- Cases with groundwater
contamination exceeding ESs 1000
AdditionAdding a Site tothe

GIS Registry: S. 292.55
- Cases submitted for closure with
groundwater exceeding ESs to agencies

other than the department 250

- Cases submitted for closure with

soil contamination exceeding RCLs 200
Site Investigation Workp lan s. 292.55 500
Site Investigation Report s. 292.55 750
Site Specific Soil Cleanup Standards; NR 720.19 Reports s. 292.55 750
Remedial Action Options Report s. 292.55 750
Remedial Design Reports S. 292.55 750
Operation and Maintenance Reports s.292.55 300
Construction Documentation Report s. 292.55 250
Long-term Monitoring Plans s. 292.55 300
No Further Action Letters under ch. NR 708 © s. 292.55 250
Other Technical Assistance s.292.55 500

(a) Local governmental units in the negotiation and costrecovery process in s. 292.35, Stats., shall pay fees for each servi ce requested.
(b) All requests for case closure need to be accompanied by the review fee in order to be considered complete.
(c) Immediate actions associated with spill cleanup activities, including department signoffon the spill reporting form, do not require a review fee.

Note: The department will not review Phase | or Phase Il Environmental Assessments, unlessthey are part ofthe Voluntary Party Liability Exemption
process ins.292.15, Stats., or as part ofa lender requesting this review inaccordance with s.292.21 (1) (c) 1.d., Stats.

The foregoing rule was approved and adopted by the State of Wisconsin Natural Resources
Board on April 24, 2002.

This rule takes effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22 (2) (intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

Darrell Bazzell, Secretary
(SEAL)
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